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hile franchising was just a
fashionable word in Ukraine in
the late 1990’s, today it is used
by Ukrainian entrepreneurs
to promote their business
throughout the nation and the
world. Popular entrepreneur
ial areas of franchising in Ukraine include
food, clothing, linen, footwear, entertainment
and transport. At the same time, I would not
say that the term franchising is used as wide
ly in Ukraine as it is in USA or Europe. There
are objective and subjective reasons.
I regard the following as objective reasons:
— Shortage of experts in certain types
of business activity that could skillfully
apply this method of product marketing
with profit for the franchisor;
— Lack of knowledge about franchi
sing as a marketing method and techno
logy of its use;
— The franchising agreement is still
a novelty for most lawyers while a draft
agreement needs special knowledge about
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the peculiarities of the rights and liabili
ties of parties since the franchising agree
ment is a complex one in comparison with
other types of contracts;
— Civil and Commercial Codes of
Ukraine (the Codes) regulate commercial
concession agreements that are very simi
lar to franchising ones in some aspects;
— The lack of wide jurisprudence on
settlement of disputes out of franchising
agreements, on the one hand, and strange
conclusions adopted by courts in some
judgments (for example, some courts mis
takenly regarded commercial concession
agreements as a concession agreement
regulated by Law of Ukraine No. 997-XIV
of 16.07.1999 On Concessions).
Subjective reasons for not using fran
chising include:
— Reluctance of potential franchisors
to train potential franchisees in certain en
trepreneurial skills, since such franchisees
are considered as potential competitors;
— Uncertainty of potential franchisors
about the possibility to defend their intel
lectual property rights used in franchi
sing. This uncertainty is based on — absence of jurisprudence as to disputes
arising from franchising agreements. Avai
lable court judgments prove that a franchisor
usually fails to protect its rights in court;
— absence of a sufficient number of
judges in total and commercial courts who
really understand the peculiarities of fran
chise agreements and protection of intel
lectual property rights, and the failure to
launch the work of High Intellectual Prop
erty Rights Court (HIPRC) at the prescribed
time. There were many expectations con
nected with HIPRC, but due to long prepara
tions for its launch these expectations have
turned into disappointment;
— problems within enforcement of
judgments on protection of intellectual
property rights;
— The reluctance of potential fran
chisees to invest significant funds in their
own business to create a franchise unit
similar to the franchisor’s one as the pop
ulation’s purchasing power is very low;
— Lack of information on available
experts who could help a potential fran
chisor in creation and developing indivi
dual elements of the franchise (designers,
psychologists, lawyers, economists, etc.).
It’s clear that the subjective reasons for
limited use of franchising will be overcome

with time once local potential franchisors en
sure that the benefits of franchising outweigh
the risks of its use. Besides, franchising today
is changing from its ‘vanilla’ forms (unit
franchising, master franchising and develop
ment agreements), which are now treated
as unsuitable for international expansion to
sophisticated hybrid structures such as sub
ordinated equity agreements and ‘extra-fran
chise’ structures like various management
agreements: ‘manchising’ and ‘francubating’.
As Ukrainian legislation does not distin
guish such agreements as franchising, we
will compare commercial concession and
various forms of franchising agreements.
Commercial concession agreements are
regulated by the Civil (Chapter 76) and Commercial (Chapter 36) Codes of Ukraine. Since
under commercial concession agreements
the objects of intellectual property rights are
granted, the legal relations of the franchisor
and franchisee are regulated by Chapters
35, 36, 38-44 of the Civil Code of Ukraine (the
CCU) and special laws on protection of intel
lectual property rights. Besides, commercial
concession agreements are governed by the
competition law of Ukraine if a franchisor’s
or franchisee’s share exceeds 30% on the
relevant market. We may agree with Mark
Abell, editor of The Franchise Law Review,
that a heterogeneous approach to the regula
tion of franchising and complex interplay of
more general legal concepts such as antitrust
law, intellectual property rights and the doc
trine of good faith presents a barrier to the
use of franchising as a catalyst for national
and international growth.
The basic franchising agreement is in
tended for the operation of a single-unit.
Having drawn an analogy, we can say that
a commercial concession agreement un
der the Codes corresponds to this type of
franchise agreement.
According to the Codes the parties to
commercial concession agreements are en
trepreneurs, one of whom is the rightholder
and the other the user. The latter acquires
from the rightholder objects of intellectual
property rights (trademarks, industrial de
signs, inventions, computer programs, man
uals, etc.), specified as a “set of rights” for the
production and/or sale of goods and servic
es. The concept of “set of rights” is analogous
to the concept of “franchise”. Although the
Codes indicate that the rightholder among
the other components of the “set of rights”
provides the user with a business reputation,
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it may not be conveyed. According to Article
202 of the CCU, a business reputation is an
object of subjective civil rights that belongs
to the category of personal non-proprietary
rights of an individual. However, legal enti
ties may also have a business reputation that
will be treated as the non-property rights of
such a legal entity. Subjective non-proprie
tary rights are inalienable and, therefore,
may not be passed on to anyone else. Thus,
the rightholder does not take any action to
provide a business reputation. In practice,
a consumer associates a franchisee’s unit
with the rightholder’s unit and, in this man
ner, the user finds himself/herself under the
umbrella of the rightholder’s business repu
tation, and so this gives the franchisee the
opportunity to conduct profitable activities
from the first days of its operation.
Another type of franchise agree
ment is a multiple/multі-unit franchise.
The Codes do not regulate a similar type
of agreement, but it can be used in Ukraine
with the application of the same legislative
acts as it does to commercial concession
agreements. At the heart of single unit and
multi-unit franchising agreements is a nonexclusive franchise, which implies the right
of the franchisor to independently use the
franchise in the same area as the franchi
see, and transfer it to another franchisee.
Providing a franchisee with an exclusive
franchise assumes a ban on the franchisor
to independently use or transfer a franchise
to another franchisee in the same locality.
An exclusive franchise is the subject of
development, master area development and
master franchise agreements. In order to ful

fill these types of agreements, the franchisee
has the right to conclude sub-agreements
that are single unit or multi-unit franchis
ing agreements. The possibility for the user
to conclude sub-agreements (commercial
sub-concession agreements) is provided by
the Codes. But it is quite difficult to make an
analogy between commercial concession
agreements and development, master area
development and master franchise agree
ments. Development agreements, in our
opinion, do not relate to purely franchising,
but are framework agreements, the imple
mentation of which is carried out through
the appropriate type of franchise agreement.
In general, I would note that Ukrainian
franchisors often conclude agreements of
commercial concession rather than franchise
agreements, since they believe that conclud
ing agreements of commercial concession
will contribute to better protection of their
rights in a court. If the franchisor is a foreign
entrepreneur under the agreement, the fran
chising agreement will be concluded as it is
most applicable in international practice.
Hybrid structures are used if there is
a lack of potential developers or master
franchisees or stiff competition from other
franchisors for developers and master fran
chisees. At the same time, hybrid structures
give parties flexibility and transparency
on a jointly-owned business, faster route
to scaleability, enabling the carrying out of
greater control, providing exit options to the
brandowner and improved profitability.
A Manchise agreement is a hybrid of a
franchise agreement and a management con
tract and is used in the hotel industry. This

type of arrangement is appropriate where
the local partner is primarily an investor
rather than an operator. This form of contract
provides for greater involvement of the hotel
owner, who attracts an international hotel
operator for entire management and control
of the hotel for an initial period that does not
normally exceed 5 years. Manchise agree
ments can be bilateral or trilateral if day-today hotel operations are carried out by a nonbranded management company. This type of
agreement already exists in Ukraine.
The owners of a given trade mark
come back after an operator runs a hotel
for the first initial years. Manchising helps
brands to grow faster. In a management
model, the entire responsibility for the
hotel’s balance sheet and financial perfor
mance is placed on the hotel brand, while
the operator provides marketing support.
Another hybrid structure actively used in
the Food &Beverage sector in the UK (but not
in Ukraine) is francubation. It’s a good device
in a Ukrainian situation where banks are re
luctant to lend to small businesses. Francuba
tion enables success for both the franchisor
and franchisee as it removes the ‘artificial’
fiscal barrier of access by capable prospective
franchisees to funding. Under a francubation
agreement that is a kind of ‘buy-in’ structure.
The franchisor funds part of the set-up cost
of the franchisee’s new unit and allows the
franchisee to buy the rest of the business in a
series of tranches from the profits generated
by this unit. This structure allows the franchi
sor to attract a mature franchisee who will
“guarantee” the profitability of the new unit
and the growth of the franchisor’s network.
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